IN THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S
I N RE:

RUSSELL E. SI NCLAIR, SR
AND M MARGUERI TE SI NCLAI R

Debt or s,

RUSSELL E. SINCLAIR, SR

AND M MARGUERI TE SI NCLAI R, BK No. 85-50136
Pl aintiff-Appellant)

-VS- NO. 87 5196

STATE BANK OF JERSEYVI LLE

N N N N N N N’ N’ e N N N N N

Def endant s- Appel | ee)

ORDER
This matter is before the court on debtors' appeal fromthe
deni al of two notions by t he bankruptcy court. Debtors appeal from
deni al of a request to dism ss their previously filed Chapter 11
proceedingwithleavetorefile a Chapter 12 proceedi ng. Debtors al so
appeal the bankruptcy court's denial of a notionto convert their
Chapter 11 proceeding to proceedi ngs under Chapter 12.
Jurisdiction is claimed pursuant to 28 U.S.C. 8153, which
provi des:
The di strict courts of the United States shall
have jurisdiction to hear appeals fromfina
j udgnents, orders, and decrees, and, with | eave
of the court, frominterlocutory orders and
decrees, of bankruptcy judges entered in cases
and proceedings referred to the bankruptcy judges
under Sections 157 of this title. An appeal
under this subsection shall be takenonlytothe

district court for thejudicial district inwhich
t he bankruptcy judge is serving.

The issues presented on appeal are: (1) Whether the bankruptcy



court erred in denying debtors' notionto dismss their pendi ng Chapter
11 case and grant |l eave torefile the case under the new y enacted
Chapt er 12 of t he Bankrupt cy Judges, U. S. Trustees, and Fam |y Far ner
Bankruptcy Act of 1986 (The Act). PL 99-554, 100 Stat. 3088.

(2) Whet her the bankruptcy court erred in denying debtors' notion
for conversion of the Chapter 11 proceeding to Chapter 12 proceeding.

The pertinent facts of this case are that the debtors filed a

Chapt er 11 proceedi ng on April 22, 1985. The provi sions of Chapter 12
of the Act becane effective on Novenber 26, 1986. Thus, the debtors'
bankruptcy filing of April, 1985, was prior tothe effective date of
Chapter 12 of the Act. Section 302(c)(1) of the Act provides: "The
anmendnent s made by Subtitle Bof Title 11 shall not apply with respect
t o cases commenced under Title 11 of the U S. Code before the effective
date of this Act." Section 1112(d) (11 U. S. C. 1112(d)), which provi des
for conversi on of a Chapter 11 proceedi ng to a Chapter 12 proceedi ng,
i s included anong t he anendnent s nade by Subtitle B. On Decenber 17,
1986, debtors filed a notion for conversion, inthe alternative, for
dismssal withleavetorefile. The bankruptcy court deni ed the notion
for conversion of the Chapter 11 proceedi ng on March 13, 1987. The
same court denied the notion for dism ssal and refiling on March 26,
1987. This appeal is fromthe denial of these two notions.

On appeal are the | egal concl usi ons of the bankruptcy court; the
facts of this case are not in dispute. Pursuant to 28 U.S.C.
8157(c) (1), the standard of revi ewof the bankruptcy judge's proposed

conclusions of law is de novo. See In re: Nanodata Computer

Cor poration v. Koll norgen Corporation, 52 BR334 (Bankr. WD. N.Y.
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1985) and In re: Duque, 48 BR 965 (Bankr. D.C. 1984).

The first i ssue on appeal , whet her the bankruptcy court erredin
denying a notion to convert Chapter 11 proceedi ngs to Chapter 12
pr oceedi ngs has been consi dered extensively in recent case | aw.
Significant todecidingthisissueisthefact that the debtors filed
for Chapter 11 prior tothe effective date of Chapter 12. Further,
8302 of the Act, as noted above, provides that such amendnment s under
Chapter 12 shall not apply to such proceedi ngs.

Debt ors, however, argue that there is an anbi guity between the
pl ai n wor ds of 8302(c) (1) and the stated i ntent of Congress in the
conference comnmttee report, which states:

It is not intended that there be routine

conversi on of Chapter 11 and 13 cases, pendi ng at

the ti me of enactnment, to Chapter 12. I|nstead,

it is expectedthat courtswill exercisetheir

sound discretion in each case, in allow ng

conversions only whereit is equitableto do so.

Cong. Rec.H8999 (daily ed. Oct. 2, 1986).
Furt her, debtors contend that this court shoul d nowconsi der the words
and inplicit neaning of the committee report inlieuof the stated
words of the statute in order to effectuate Congressional intent: that
sone pending cases would be permtted to be converted to Chapter

Sone bankruptcy courts have chosen to give effect to the

Congressional statenents rather than the explicit |anguage of

8302(c)(1). Seelnre Erickson Partnership, 68 BR819 (Bankr. D.S. D

1987) and In re Mason, 70 BR 753 (Bankr. WD. N.Y. 1987); In re
Ander son, 70 BR 883 (Bankr. D. Wah 1987); I n re Henderson, 69 B. R. 982

(Bankr. N.D. Ala. 1987).

However, the majority of courts have not chosento di sregard the
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pl ai n meani ng of the statute. The bankruptcy court for the Southern

District of Illinois in In re Halford, No. BK 86-30811, entered

February 25, 1987, deni ed a debtors' notionto convert to Chapter 12
proceedi ngs. The bankruptcy court foll owed the well established
principleof statutory constructionthat "if astatuteis clear, the

| egislative history is not to be considered.” Ex Parte Collett, 337

U. S. 55, 61 (1949). The pl ai n words and neani ngs of t he statute cannot

be overcone by | egi sl ative history. 1d, see al so, Consuner Product

Saf ety Conmi ssion v. GIE Syl vani a, 447 U. S. 102, 108 (1980). Thus, the

bankruptcy court inlnre Halford, notedthat 8302(c) (1), providing

t hat amendnent s nade by t he new Act, shall not apply to cases conmenced
prior tothe effective date of the Act. Section 1112(d) of 11 U. S. C.,
as anended by 8256, woul d t hus permt conversiononly to cases filed
after the effective date, i.e., Novenber 26, 1986.

Further, the bankruptcy court noted that the Supreme Court in

United States v. Oregon, 366 U. S. 643, 648 (1961) states that conm ttee
| anguage suggesting application contrary to the plain words of a
statute is not sufficient tojustify deviating fromthe statutory
| anguage.

Fi nal |y, addressing the all eged unj ust result debtors cl ai mwoul d
result because of theinplication of the plainmeaning of 8302, the
bankruptcy court noted that

VWher e t he pl ai n meani ng of the statute supports
aninterpretationthat i s reasonably cal cul ated
to achi eve the statutory purpose, it is not for
thejudiciary tosubstituteits judgnent for that
of Congress by giving the statute a different

interpretation, evenif the court is convinced
that its approach is better cal cul ated to achi eve

4



t he goal s that Congress had in mnd. de |los
Santos v. Inmmgration and Naturalization Service,
525 F. Supp. 655 (S.D.N. Y. 1981).

Ot her courts reaching the same conclusions include, nopst

significantly, Inre Rossman, 70 BR985 (Bankr. WD. M ch. 1987). This

caseis factually simlar totheinstant case and involved famly farm
cases fil ed under Chapter 7, 11 and 13 of the Bankruptcy Code prior to
and pendi ng on Novenber 26, 1986, the effective date of the Act. The
i ssue was t he sane as addressed here. In alengthy discussion, the
Rossman Court acknow edged t he confusi onin the expl anat ory st at enent
of the conference comm ttee report, however, the Rossman Court al so

chose to followthe principle stated above inEx Parte Collett. 337

U.S. at 61. Further, after exam ning cases which have al | owed
conversion, the Rossman Court noted that in "none of the .

deci si ons on t he conversion i ssue facing us, includingthose granting
conversion, has ajudge found an anbi guity wi thin the | anguage of the
statute.” Rossman 70 BR at 991. Thus, on its face the statutory
| anguage st ands as prohi biting conversion. Finally, theRossman Court
notes the significant parallel between the situations inRossman, with
the i mpl ement ati on of the Bankruptcy Act of 1978. Here the court
stated that "inspite of its concern for debtors, Congress did not nake
t he expanded rel i ef under t he Bankrupt cy Code avail abl e t o bankrupts in

pendi ng cases." Rossman 70 BR at 993. See also, Central Trust

Conpany. Rochester v. Official Creditors Commttee of Geiger

Enterprises, Inc., 454 U S. 354 (1982). Thus, the court deniedthe

notion to convert noting the "problens i nherent with the use of a



Congr essional report as a substitute for the plain nmeaning of thelaw "

Rossman, 70 BR at 993; see also, Inre Barclay, 69 BR552 (Bankr. C. D

I11. 1987); Inre Petty, 69 BR 412 (Bankr. N.D. Ala. 1987); lInre

Sol onon, 72 BR 506 (Bankr. E.D. Ark. 1987).

Accordi ngly, the deci sion of the bankruptcy court with respect to
t he debtors' conversion is affirnmed.

I n consi deration of the second i ssue on appeal, debtors mai ntain
t hat the di sm ssal of their pendi ng Chapter 11 caseis permtted by
81112(b) of Chapter 11 and shoul d be grantedwithleavetorefiletheir
case under Chapter 12. The bankruptcy court's deci sion to base deni al

on t he hol di ng of Central Trust Conpany, Rochester, 454 U S. 354, is

argued by debtors to be i napplicabletothe present case. The Suprene

Court holding in Central Trust, is that the debtor could not

voluntarily dismssits case filed under Chapter Xl of the 1891 Act to
facilitaterefiling under Chapter 11 of the 1978 Act. Specifically,
Rul e 403(a) of the 1978 Act states

A case comenced under t he Bankruptcy Act, and
all matters and proceedings inor relatingto any
such case, shall be conducted and determ ned
under such act as if [the newcode] had not been
enacted, and t he substantive rights of partiesin
connecti on wi t h any such bankruptcy case, matter
or proceedi ng shall conti nue to be governed by
the | aw applicable to such case, matter or
proceedi ng as

if the [new code] had not been enact ed.

92 Stat. 2683, note proceedings 11 U. S. C. 8101
(1976 ed., Supp. V).

Based on the explicit wording onthisrule, the court concl uded
t hat a debt or should not be allowed to unilaterally acconplish by

i ndirection what was directly prohi bited by the statutory provi sion.
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See also In re Ganble, 72 BR 75 (Bankr. D. Idaho 1987).

The | anguage of 8302(c)(1l) is simlar to 8403(a) in that it
unequi vocal ly states that "Amendnments relating to famly farners.
- - (1) The anendnent s nade by Subtitle Bof Title 11 shall not apply
with respect to cases comenced under Title 11 of the United States
Code before the effective date of this Act." Thus the provi sions of
Chapt er 12, whi ch i ncl uded di sm ssal s under 81112(d), does not apply to
cases filed before Novenmber 26, 1986 and no exception is provided.

However, debtors maintainthat thereis "clear"” Congressional
intent that cases in 1979 not be converted to cases under the
Bankr upt cy Code and that, in the present case, Congressional intent is
clearly the other way, that cases should be permtted to convert.

As di scussed above, it is not generally heldthat thereis "clear™
Congressional intent under this section of the statute, as debtors
mai ntai n, that cases shoul d be al |l owed to convert fromChapter 11to
Chapter 12 proceedi ngs.

Inlight of the fact that the majority of courts do not all ow
conver si on because of the pl ai n meani ng of 8302(c) (1) and t he hol di ng

inCentral Trust. This court adopts the broader readi ng of Centr al

Trust as adopted by ot hers courts and det erm nes t hat di sm ssal and

refiling under Chapter 12 is not perm ssible. See also, Inre Ryder,

75 BR 890, 893 (Bankr. WD. La. 1987); Inre Ganbl e, 72 BR 75 ( Bankr.

D. ldaho 1987).
Accordi ngly, the bankruptcy court's order denyi ng di sm ssal and
refiling is hereby affirned.

I T 1S SO ORDERED.



DATED:. This 26th day of February, 1988.

/sl WLLIAM L. BEATTY
UNI TED STATES DI STRI CT JUDGE



